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A fascinating conversation about the relationship between law and literature has evolved over the last 30 years, has
resulted in a growing number of course offerings on the subject at American law schools,1 and has engaged a number of
leading scholars in a continuing discussion about the nature of the enterprise.2 The dialogue has included much ado
about Shakespeare, including numerous articles about the depiction of law in Shakespeare’s plays,3 an argument for
courses in law and drama,4 and the application of literary examples from Shakespeare’s dramas in teaching and
understanding a diverse body of law and legal practice.5
Another approach, which is employed less frequently, has examined the way in which judicial opinions
employ Shakespeare’s texts in making a persuasive rhetorical argument in support of the decision.6 It is only
coincidence that the Folger Shakespeare Library is just across East Capitol Street from the United States Supreme
Court, but it is fact that Shakespeare has been cited and quoted by American courts more often than any other
literary figure or dramatist. American courts have cited all 37 of Shakespeare’s plays, and attributed Shakespeare
quotations can be found in more than 800 judicial opinions.7
Four earlier articles have looked generally at the way in which Shakespeare’s work has been used in judicial
opinions.8 In this essay I extend that research and present an analysis of the ways in which American courts have made
rhetorical use of a particular play, Shakespeare’s The Merchant of Venice, from 1864 to 2004.9 In doing so, I follow neither the
contemporary critical polemics that frame some scholarship nor the empirical counting and categorization of quotations
found in other articles but, rather, an extended and close reading of the text in context of the cases.
The Merchant of Venice is one of two plays by Shakespeare that are most often seen as having a primarily legal
theme, and its unique relevance to the relationship between law and literature has been recognized and explored by
both Professor James Boyd White and Judge Richard Posner, while Richard Weisberg has suggested that it should
be in the Canon of texts for law and literature studies.10 Scholars have concluded that “Shakespeare shows a quite
precise and mainly serious interest in the capacity of legal language to convey matters of social, moral, and
intellectual substance,”11 and I will argue that American judges have shown a mainly serious interest in the capacity
of Shakespeare’s dramatic language to convey matters of legal substance.12
American courts sometimes have drawn upon Shakespeare’s The Merchant of Venice for literary inspiration, but
judges also have used the play to support ideas and ground major arguments, to make historical points, to justify granting
mercy to an accused, to convey insight to the punished, to explain the strict letter of the law, and to help provide a
rationale to support judgments that could have been decided against what the courts deem as moral or just. Appellate
courts have also examined the use of the play during trials by attorneys attempting to conjure up emotions in juries.13
This essay demonstrates that American judges have provided a new forum for a unique and applicable performance of
The Merchant of Venice in situations of everyday life, speaking not only to the parties in the case but communicating with a
larger audience of citizens.
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The Merchant of Venice is a text that involves separate but intertwined stories within one text, one aspect of the play
involving romantic relationships, one on family obligations between parents and their children, and another focusing on
a legal contract scenario. Courts citing the play in judicial opinions have used lines primarily from the romantic and the
legal themes of the play. For example, the notion that “all that glitters is not gold” from the “casket scene” has been
incorporated in judicial opinions, although the most cited sections of the play involve issues related to a legal contract and
enforcement of that contract.
The trial scene in Act IV of the play presents conflict and tensions between strict construction of the law and the
latitude allowed for interpretation. While it can be argued that the scene involves neither justice nor mercy,14 American
judges have found Shakespeare’s play to provide useful examples for visualizing the tension between strict adherence to
the letter of the law and the opportunity for mercy or equity in the pursuit of justice by modern actors in the courtroom
and appellate drama. Well over one hundred court opinions have used the relevant quotations from The Merchant of
Venice to help resolve those dilemmas. This essay identifies three main ways the courts have employed and incorporated
lines from The Merchant of Venice into their decisions: (1) for creating dramatic effect; (2) as lessons about the law and legal
system; and (3) to emphasize the importance of mercy to justice.
I. THE PLAY AS A JUDICIAL RHETORICAL TOOL
Shakespeare’s characters in The Merchant of Venice made profound points of legal significance that could be used
for dramatic effect and to make or support legal arguments. This section examines how courts have used Shakespeare’s
play and rhetorically incorporated it in judicial opinions.
A. Use of the Play for Dramatic Effect in Court Decisions
Most of the courts that incorporated The Merchant of Venice into judicial opinions did so with the purpose of
creating dramatic effect. Courts have used a quotation from the play to lead into an opinion or end an opinion, but most
courts incorporated lines from the play into the body of the decision.15 One Court incorporated the words from the play
into the factual scenario of a case to give emphasis to action.16 The Court stated, “Codfish’s ‘ship of rich lading wreck’d
on the narrow seas;’ it defaulted on the loans and eventually filed for bankruptcy. In the meantime, it was ‘never heard
a passion so confus’d, so strange, outrageous, and so variable as [Girod] did utter in the streets. ‘My daughter! O my
ducats! O my daughter!’”17 The Court then cited from the play to emphasize its decision in the case, concluding, “To
hold that the Municipality’s guarantee of the loan was not for a public purpose and was in violation of the Puerto Rico
constitution would be to throw out decades of economic progress as a result of legislation consistently upheld by the
Puerto Rico courts. ‘It must not be; there is no power in Venice that can alter a decree established; ‘Twill be recorded
for a precedent, and many an error, by the same example, Will rush into the state; It cannot be.’”18
One attorney presented what the Court deemed an “unintelligible” brief, which began, “When the defendant
first appeared in Court, it was involuntarily, he being already in the custody of a fellow Shakespeare would probably have
called old ‘Bottom’ the weaver, but who we all know as the Sheriff from down there at the County Slammer.”19 The
State filed a motion to strike the brief, partly because the brief was filled with assertions that were unsupported by the
record and included “pejorative characterizations.”20 The reviewing Court in that case pronounced its decision with a
witty retort that cited words from the Bard: “We would be perfectly justified in striking defendant’s brief, but, as
Shakespeare would probably have said, ‘The quality of mercy is not strain’d.’ The State’s motion is denied.”21
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While courts used excerpts from the play to emphasize their decisions, courts also used excerpts from the play to
conclude the whole of the Opinion, accenting its decision in the case. In regard to the Equal Protection Clause, DeRonde
v. Regents of the Univ. of California concerned a constitutional right to have an application considered on its own merits
without regard to race.22 In this opinion, the court stated, “We close with a quotation from Shakespeare, who so
eloquently reminds us that competition on the basis of merit alone is the lifeblood of a democratic society:
For who shall go about
To cozen fortune, and be honorable
Without the stamp of merit? Let none presume
To wear an undeserved dignity.
O, that estates, degrees and offices
Were not derived corruptly, and that clear honor
Were purchased by the merit of the wearer!
How many then should cover that stand bare!
How many be commanded that command!
How much low peasantry would then be gleaned
From the true seed of honor! and how much honor
Pick’d from the chaff and ruin of the times,
To be new varnished!”23
Similarly, another Court incorporated a quotation from the play prior to making its final judgment. In People v. Cacioppo,
the defense used a quotation from Keat’s “Ode to a Nightingale” as emotive support for one of its arguments. In
response, the Court countered with a quotation from The Merchant of Venice: “Perforce ‘[this] night methinks is but the
daylight sick.’ The judgment of conviction is affirmed.”24
Although some courts used words from Shakespeare’s play at the end of their Opinions, other courts rhetorically
placed excerpts from The Merchant of Venice in the introduction of opinions to lead into the facts and analysis of the case.25
One Court, which decided American Radio-Telephone Serv. v. PSC of Maryland, began its Opinion by stating, “It was the Bard
of Avon who first suggested, ‘It is a wise father that knows his own child.’”26 The Court went on to lead into its
discussion of the case, “In this case, the Public Service Commission of Maryland has had greater difficulty in determining
the lineage of a ‘grandfather.’”27 The Dissenting Circuit Judge in Crowley Marine Services, Inc. v. National Labor Relations
Board, relied on the play to introduce her Dissenting Opinion prior to a discussion and analysis of the case, stating:
His reasons are as two grains of wheat hid in two bushels of chaff; you shall
seek all day ere you find them, and when you have them, they are not worth the
search.
William Shakespeare,
The Merchant of Venice, Act I, sc. i.
The court’s per curiam opinion knocks down the modest, but real, requirement
that a union requesting information from an employer explain, at the time
of its request, the relevance, or at least potential relevance, of information
not ordinarily pertinent to its role as bargaining representative. In its place,
the court leaves a flattened, if not phantom, hurdle. Accordingly, and for the
reasons set forth below, I would grant the petition for review.28
Another Court introduced its court opinion with the statement of the bond made by Shylock to Antonio, “This
kindness will I show--Go with me to a notary, seal me there Your single bond; and, in a merry sport, If you repay me not
on such a day, In such a place, such sum or sums as are Expressed in the condition, let the forfeit Be nominated for an
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equal pound Of your fair flesh, to be cut off and taken In what part of your body pleaseth me.”29 The Court
subsequently referred to the tenor of an attorney’s argument in the case as “Shakespearean kindness.”30
The United States District Court for the Middle District of Pennsylvania used the play to set up the scene for its
analysis and decision.31 In this employment discrimination case, the Court began by referring to the case as one of “a
modern rendition of the age-old parable of a son being punished for the sins of his father,” noting citations to the parable
in Euripides’s Phrixus (frag. 970), Horace’s Odes III (6:1), and Shakespeare’s The Merchant of Venice (Act III, sc. 5, line 1,
“The sins of the father are to be laid upon the children”).32 Additionally, the Court of Village of San Jose v. McWilliams and
McWilliams twice referenced The Merchant of Venice—both to introduce the Opinion and conclude the Court’s analysis of
the case. In the Court’s introduction of the case, it established one of the parties as seeking receipt of a “pound of flesh,”
noting by comparison the facts of this case with the literary text of Shakespeare:
n1 William Shakespeare, The Merchant of Venice 1.3 & 4.1 (1596). According to the Village’s attorney this appeal
is not about the debt (bond); it is a “matter
of principle.” Similarly, in The Merchant of Venice, Shylock, the money lender,
when offered several times the debt (bond) refused, stating the bond was forfeit
and he wanted his “pound of flesh.” Id. It was only through the rather creative
reading of the law by Balthasar (a doctor of laws, who was in fact Portia in
disguise) that the result was avoided. Id. Portia read the contract as allowing
the taking of the pound of flesh, but not the drawing of any blood (because it
was not mentioned). Id. As we shall see, no such creative reading of the law was
available here to save the debtors’ petition.33
When concluding its analysis, the Court again noted by comparison that a party, the Village, was seeking its “pound of
flesh,” similar to that being sought in The Merchant of Venice, “In The Merchant of Venice, the Duke of Venice sought to
find a way to deny Shylock his ‘pound of flesh,’ but admitted he must grant it under the law.”34
Courts also used excerpts from the play as sheer dramatic effect. For example, one Court remarked, “We turn
to the courtroom scene in The Merchant of Venice for the conclusive answer to the argument of Virginia that the policies
and endorsements imposed on Liberty and Lloyds contractual duties to make good to Queen the loss arising out of the
collision of the Queen bus and the Perkins car. It was not ‘so nominated in the bond.’”35 Desire by a man for a police
officer’s wife, jealousy of the officer, and death of the pursuing man by the officer who shot him during a jealous
confrontation led to the case of Rivera v. Medina. The Court, when determining that the officer acted outside the color of
the law when he shot the man of his own accord rather than by legal duty as a police officer, applied portions of the text
of The Merchant of Venice as applicable to the Court’s decision in the case, remarking:
Their prior relationship had an element that is traditionally
the source of great anguish; the sentiment Shakespeare referred to as:
“How all the other passions fleet to air,
As doubtful thoughts, and rash despair,
And shuddering fear, and green-ey’d jealousy.”
The Merchant of Venice III, ii, 108. The previous relationship between the
parties overshadowed the fact that Medina was on-shift, in uniform, and carrying his service weapon. The
“green-ey’d” monster of jealousy, which was mutual between Medina and Ortega, had taken over for some time
and was the underlying personal relation between them.36
In another case, a plaintiff entered into an agreement where the defendant was to supply sterling silver castings.37 Under
law reviewed in that case, articles, such as the castings, can only be marked with the words “sterling” or “sterling silver” if
the article contains a certain percentage of pure silver.38 To this legal situation, the court replied, “The Bard of Avon,
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dealing with a somewhat different (but equally suspect) precious metal, captured the essence of the plaintiff’s jeremiad
poetically: ‘All that glitters is not gold/ Often have you heard that told.’”39
Moreover, United States v. Powell was a case before the United States Air Force Court of Criminal Appeals, in
which an officer was convicted at a general court-martial for rape and conduct unbecoming an officer. An issue on
appeal to the United States Air Force Court of Criminal Appeals was whether the prosecutor in the case improperly
exercised a peremptory challenge by basing it, at least in part, upon the gender of the challenged member of the venire.
The lower court found that the prosecutor’s challenge of the venire member was valid as not based on gender. The
appellate Court noted that the prosecutor’s demeanor and credibility in providing an explanation for the challenge of the
female venire member was critical in the lower-court judge’s determination of the issue of whether the prosecutor acted
with intent to exclude a potential jury member due to gender. The Court also noted that the prosecutor’s demeanor and
credibility were important in the appellate review of the lower-court judge’s ruling on the issue. The Appellate Court
used the Bard’s words from The Merchant of Venice to support its decision on the case and amplify the difficulty inherent in
the Court’s review of the issue:
The standard of review in this area of the law is difficult to apply because a judge is attempting to peer into an
attorney’s heart by relying on his or her words.
In law, what plea so tainted and corrupt
But, being seasoned with a gracious voice,
Obscures the show of evil.40
The Court concluded that the prosecutor provided a gender-neutral explanation for the exercise of the peremptory
challenge.
Although the use of Shakespeare’s play has been employed by jurists solely for the purpose of dramatic effect,
there often proved a more substantial rationale for the use of the play by jurists, most notably to make and bolster legal
arguments within judicial opinions. For while all of the courts’ citations to The Merchant of Venice obviously incorporated
dramatic effect through the use of the literary text, many of the courts’ references to the play were incorporated with a
direct or implied precedential effect. However, one court that referenced the text of Shakespeare specifically denounced
any precedential effect of the play. In Ewen v. Wilbor, the Court rejected the Appellant’s argument that a desired rule
controlling the obligation of the guarantor “is the principle Shakespeare had in mind when he wrote The Merchant of
Venice, and put into the mouth of Portia the famous judgment that made waste paper of Shylock’s bond.”41 Here, the
Court declined to use the play as precedent, as requested by Appellant’s attorney, when remarking, “The judgment of
Portia did anything but ‘make waste paper of Shylock’s bond.’ On the contrary it converted it into an instrument by
which the hapless Jew was robbed of all he had; nor have we understood that Portia’s judgment was or is law in this or
any other country.”42
B. Use of the Play to Make Arguments
Argumentation is the communicative process of making, supporting, or criticizing claims in an attempt to prove
a point and persuade. In justifying court decisions, judges frequently chain arguments together to weave a mixture of
fact, proof, and persuasion. Along the way, many courts seek to be creative, and such creativity can be seen in the
judicial use of The Merchant of Venice to make legal arguments. As was discovered in the analysis of judicial opinions that
referenced the play, legal lessons from the play could readily work in some cases but fail in others. The play has been
used by jurists to make arguments by stating how the play’s legal lessons apply or do not apply to certain contemporary
5
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legal issues. For example, one court recognized, “Portia succeeded with such an argument (Merchant of Venice, Act IV,
scene i), but we deal here with fiscal realities, not pounds of flesh.”43 Yet the court in Reed v. King44 adopted the more
prevalent view of the courts that cited the play—that lessons from The Merchant of Venice could effectively be woven into
modern decisions of the court to make or bolster arguments. In Reed v. King, the issue was whether the seller of a house
had to disclose that the house was the site of a multiple murder. Although such a case appears to be one that would have
nothing to do with the legal arguments in Shakespeare’s The Merchant of Venice, the Court in that case cited Act II, scene ii,
of the play to argue, through adoption of the playwright’s words, “truth will come to light; murder cannot be hid long.”45
The Court effectively borrowed words of the Bard to argue that the truth of the house’s history would become known.
Two courts used the phrase “all that glitters is not gold” from the The Merchant of Venice, Act II, scene vii, to
argue that some things that seem alluring may, in the end, not be desirable. A New Jersey court used the quotation to
argue that legal precedent an attorney thought fit his case actually did not apply. The New Jersey Court in B. F. Hirsch,
Inc. v. Enright Ref. Co.,46 informed an attorney that the law that he cited had changed, discussing how the Third Circuit
vacated the RICO portion of the Court’s previous judgment that the attorney used to support a main contention in his
case. The Court replied, “Alas, ‘all that glitters is not gold.’”47 Although it is arguable that The Merchant of Venice has
nothing to do with modern jurisprudence, such an argument is being collectively refuted by the courts through the
application of the play to illuminate modern legal issues. What is shown by a review of judicial opinions that reference
the literary text is that the Bard’s words have been repeatedly drawn upon by jurists to make legal arguments and clarify
points of law.
The literary text of The Merchant of Venice allows judges to make arguments both directly and metaphorically. In
a case dealing with evidence found inside the body of a crime victim, which the prosecutor wanted to extract and
produce at trial, a Court determined that the issue turned on the Fourth Amendment rights of the individual.48 The
Court deciding that case incorporated the legal lessons of The Merchant of Venice in the following manner:
I have been unable to find a case, and none has been cited, holding that a witness to a crime may be compelled
by either the state or the defendant to undergo procedures involving the cutting open of his flesh and the
invasion of his person in order to obtain evidence either for or against the state. If the defendant has this right,
of course, the state also has it. Never since the Merchant of Venice does there appear to be a case where the cutting
open of a person not directly accused of guilt to obtain a pound of flesh was sanctioned, and even that
involved… one of the parties litigant. Surely this cannot be done without a search warrant?49
In re Keniston referred to the difference between literal language in a signed document as opposed to the underlying intent
of the parties.50 The Court referenced The Merchant of Venice because a situation similar to the one in that case was
discussed in the play—Shylock’s demand for a pound of flesh from the character Antonio if Antonio failed to meet the
demands of a bond. It was the opinion of the Court in In re Keniston that the case it was deciding had “a good bit of the
flavor of Shakespeare’s The Merchant of Venice…”51 This Court was able to conjure up all of the insights inspired by
Shakespeare to argue that the use of literal language in deciding the case would certainly be unfavorable. In South Dakota
v. Allison, a dissenting judge wrote against the factual and legal basis for the majority’s decision. Using Shakespeare’s The
Merchant of Venice to reinforce his position that an appropriate course of action for the State was with a civil remedy, the
dissenting judge argued, “Even Shakespeare’s creditor in The Merchant of Venice was denied his pound of flesh nearest the
heart.”52 In an analysis of political speech protections, the Court in National Life Ins., Co. v. Phillips Publ., Inc. used the play
in reference to commercial speech and commercial interests.53 This Court opined, “A corporation’s reputation interest is
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primarily commercial. To paraphrase Shylock, ‘If you prick them they do not bleed.’ Nor do corporations have the
same intense interest in dignity that so defines society’s interest in protecting private individual plaintiffs.”54
Jurists have also used the The Merchant of Venice for a variety of symbolic purposes in making arguments. In Boyle
v. Pine Beach Club the Court was looking for evidence of intent.55 The Court sought to show that a person intended to
interfere with a contract and found such intent in the use of “hardball” tactics, while incorporating The Merchant of Venice
into the opinion as symbolic identification. The court referenced the play to show intent by a party in the case to engage
in poor contract practices by merely stating the name of the play to enthematically visualize and demonstrate a negative
intent to act. The Court in In re Estate of Shoptaw cited the play through incorporation and paraphrase for symbolic
argumentation, stating, “What makes this result particularly irksome is the realization that in some areas the United
States does not exact the pound of flesh merely because it is ‘so nominated in the bond.’”56
The courts cited above have certainly shown creativity in judicial opinion writing. Although there is a fine line
between a court’s use of a literary text to make a legal argument and to support a legal argument, jurists were more apt to
use excerpts from the play to support the rationale for their legal decisions.
C. Use of the Play to Support Arguments
Jurists have shown, through their incorporation of Shakespeare’s The Merchant of Venice in rendering judicial
decisions, that this literary text provides ample examples to support modern legal argument. One Court cited the play in
reference to a case regarding a debtor and entertainment items such as a stereo and camcorder, which the Court referred
to as “personal property which facilitates day-to-day living in the Debtors’ household.”57 This Court used Shakespeare’s
comments in The Merchant of Venice to justify this contention, stating, “Moreover, should we not trust the debtors’ request
to have music in his house? After all, ‘the man that hath no music in himself… let no such man be trusted.’”58 Although
courts citing The Merchant of Venice to support arguments or justify a decision in a case did so while agreeing with the Bard,
The United States District Court for the Western District of North Carolina, in a Memorandum and Order affirming a
United States Magistrate Judge’s dismissal of the plaintiff’s claims, cited from the play instead to support action in
opposition to the play’s textual position. This U.S. District Court opined that the common law of North Carolina and
the United States generally will not penalize the innocent beneficiaries of a slayer’s employee benefit policy—remarking
for support, “While it may be true that ‘the gods visit the sins of the father upon the children,’ this Court will not do
so.”59
In support of arguments, courts have also incorporated the name of the play, references to the play, or excerpts
from the play metaphorically. For example, in an analysis of general law of contractual obligations, a court used the play
as a metaphor for the facts in the case, stating: “Were specific performance required, the state, if it made an unwise or
unfortunate bargain, might find itself in the position of Antonio, who, having agreed to forfeit a pound of his flesh upon
failure to repay 3000 ducats, could not obtain mercy from Shylock even though friends offered to repay the debt many
times over. Obligees with less of a point to prove than Shylock would nonetheless be in a position to extract an onerous
settlement from the state.”60 The Court in In Re Save Venice New York, Inc. merely indicated the relevance of The Merchant of
Venice, when supporting its decision: “Thus we see no reason to believe that a modern merchant of Venice would not
expand on the traditional Venetian products listed by the Board, to begin marketing products or services related to such
goods.”61
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Other courts used the play by incorporation through example.62 For instance, when dismissing a charge that a
defendant operated a cabaret under the law when he sponsored “Cafe Figaro Chamber Concerts,” the Court used a
number of literary works to support an argument of the importance of music.63 One literary work cited was, of course,
from The Merchant of Venice as argued by the court: “The man that hath no music in himself, Nor is not mov’d with
concord of sweet sounds, Is fit for treasons, stratagems, and spoils; Let no such man be trusted.”64 And another court
compared the government’s request for partial summary judgment as similar to “Shylock’s pronouncement to the Duke:
‘The pound of flesh which demand of him is dearly bought, is mine, and I will have it. If you deny me, fie upon your
law!”65 That court found that it was in a situation where it could grant the motion and create an unreasonable rule of
law or deny the motion and both parties would lose.66
In a concurring opinion, U. S. Supreme Court Justice Byron White spoke of the need for sentencing decisions to
“respond to the reasonable goals of punishment.”67 In a footnote, Justice White quoted from The Merchant of Venice, “Thy
fathers’ sins, O Roman, thou, though guiltless, shall expiate,” to support the contention that there is “an intuition that
sons and daughters must sometimes be punished for the sins of the father [and the desire for punishment of such
innocents] may be deeply rooted in our consciousness.”68 Justice White warned that punishment that conforms to
retributive instincts more than “to the Eighth Amendment is tragically anachronistic in a society governed by our
Constitution.”69
In United States v. Auerbach, the fact that co-defendants signaled a heightened appearance of unity because they
were father and son actually worked against them when a motion was made for severance that was more compelling
without the relationship.70 As comment to the Court’s analysis in Auerbach, it cited The Merchant of Venice: “Yes, truly; for
look you, the sins of the father are to be laid upon the children.”71
In deciding the level of participation of a son in a case, the Court in Miller v. Commissioner said there was no
evidence supporting an assertion that the actions of a son, George Junior, were fraudulent.72 But, the Court found
evidence “clearly” indicating that the father, George Senior, intended to defraud the government.73 In applying The
Merchant of Venice to the Court’s decision, the Court opined, “with deference to Shakespeare, the fraud of the father is not
the fraud of the son,” and noted Shakespeare’s line “The sins of the father are to be laid upon the children.”74 Other
courts also cited the same quotation for support through example.75 And, in Eiben v. Epstein and Sons Int’l, Inc., the Court
cited a passage from the play to analogize it to the case at hand: “Eiben’s belief that the new plans were derived from
and were substantially similar to his earlier drawings is much like Portia’s contention that the contracted-for-pound of
flesh could not be extracted unless it were done without any accompanying drop of blood… but here Eiben’s consent to
use of his work ‘for information and reference’ necessarily carried with it the right to use his drawings as the basis for the
new plans covering the revisions in use of the space.”76
Courts have also sought the Bard’s words in The Merchant of Venice to help clarify terms in support of arguments.
One Court, which decided Redevelopment Auth. of Philadelphia v. Lieberman, used the play as a means to analyze and
understand the meaning of a concept.77 The court did this by seeing how Shakespeare interpreted the concept “to
take,” stating: “When ‘property’ is viewed from the standpoint of the mental or abstract concept, the meaning of ‘to
take’ is that expressed by Shakespeare, when, after the judgment of the court, the Merchant of Venice says: ‘You take
my house when you take the prop/That doth sustain my house; you take my life/When you do take the means whereby I
live.’ The condemnee in this appeal expressed the same sentiments when testifying about his liquor license.”78 The In re
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Bank of New York Court debated the term “issue,” analyzing the presumption that “issue” means lawful issue and not
illegitimate offspring.79 In an analysis of this presumption, the Court looked to “its roots in an earlier society where there
was no sense of injustice in the teaching that the sins of the fathers were to be visited upon their children and succeeding
generations.”80 The Court used literary words of Shakespeare (Act III, scene v) and Exodus, 20:4, to demonstrate this
presumption in earlier societies.
The defamation case Jaszai et al. v. Christie’s et al., in which the Court determined that an allegation of
defamation was instead a protected opinion, the Court included the use of an excerpt from The Merchant of Venice to clarify
a type of person. The Court noted:
When we place the statement complained of (“I have no reason to take this man
seriously”) alongside the four-part Steinhilber test, we are ineluctably led to
the conclusion that it is pure opinion:
(1) Every person who takes himself seriously would like to be taken seriously
by others. But whether this desired result has been fully achieved in any given
instance must remain uncertain and ambiguous. Shakespeare wrote of “a
sort of men.”
“With purpose to be dress’d in an opinion Of wisdom, gravity, profound
conceit; As who should say, ‘I am Sir Oracle, And, when I ope my lips, let no dog bark.’” (Merchant of Venice.)
Even were the canine audience to fall silent, the human reception of
the Oracle could still range along a spectrum from reverential awe to hysterical derision, and a statement of a
mildly negative view (e.g., that the Oracle should not be taken seriously) would be an opinion entitled to
expression without incurring tort liability.81
Additionally, another Court used an excerpt from the play to clarify the character of an individual. In re Amy B. was an
unreported Opinion in which the Superior Court of Connecticut, written by Honorable Francis J. Foley, III, used the
play to add emphasis to its critical review of a parent who, according to the Court when determining to dissolve his
parental rights, acted manipulatively and self-absorbed, failed to maintain a reasonable degree of responsibility for the
child, and who possessed, borrowing from Shakespeare, “what a goodly outside falsehood hath.”82
The Court in United States v. Magalong, a case before the United States Navy-Marine Corps Court of Criminal
Appeals, sought to clarify terms by comparison and contrast. The dissenting opinion wrote of the difference between
Court duties and responsibilities versus Clemency. The dissent clarified its analysis of clemency, which involves
bestowing mercy, and the view that the duty of the Court is not to treat the appellant better than he or she deserves, but
to assure that justice is done. The Court amplified its discussion of mercy versus judicial duty with words from the Bard:
“Shakespeare made this distinction when, in the ‘Merchant of Venice,’ he wrote, ‘And earthly power doth then show
likest God’s, When mercy seasons justice.’”83
Moreover, courts use the play as persuasive authority in support of arguments. For example, a Pennsylvania
Court in 1896 used Portia’s words as persuasive authority in its decision as if Shakespeare’s courtroom drama was an
actual case upon which legal precedent rested.84 This court supported its decision as follows:
An examination of the records now before us leads us to the conclusion that this is a proper case for the
application of the principle enunciated by Portia in a celebrated case reported by Shakespeare in the Merchant of
Venice. The plaintiff was permitted in that case to secure the pound of flesh, ‘nominated in the bond,’ if he could
do so without taking a drop of blood. Blood had not been stipulated for in the covenant on which the plaintiff
sued. This limitation did not deny the right, but it affected the remedy. This case presents a somewhat similar
question.85
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A paternity suit was the object of another use of The Merchant of Venice as persuasive authority.86 The Court appeared to
use the play as a form of solid proof with precedential effect. The Court remarked, “as Shakespeare told us in The
Merchant of Venice, ‘it is a wise father that knows his own child.’ We cannot say then that the trial court erred in finding
that testimony that Russell Mestdagh believed he was Barry Noel’s father was unconvincing on the issue of paternity.”87
This court was quoting from a similar Missouri Court decision, Simpson v. Blackburn, wherein that Court relied on the
same quotation from The Merchant of Venice to support the point that a man could not know that another man was not the
father of a child in question.88
A Washington Court, in the case Power, Inc. v. Huntley, used persuasive authority from a West Virginia Court
that used the play “to answer the argument of subsequent financial chaos, saying that if it were to avoid its clear duty
because of a claimed expediency, ‘Twill be recorded for a precedent, And many an error, by the same example, Will
rush into the State: it cannot be.’”89 The Washington Court used this quotation to lead into and support its holding in
the case. In St. Luke’s Episcopal Hospital v. Great West Life & Annuity Insurance Company, the Court relied on Shakepeare’s
words, “What, wouldst thou have a serpent sting thee twice?” when determining, “[u]nder the rule of ‘once bitten, twice
shy,’ the court will construe the scope of ERISA narrowly under the example of Memorial. The court concludes that
ERISA does not preempt St. Luke’s common-law negligence and statutory and common-law negligent misrepresentation
claims.”90
Another Court viewed Shakespeare’s play also as if it was a real legal action rather than fiction envisioned by
the great Bard. This Court stated, “[s]ince courts have traditionally, from the time of The Merchant of Venice, viewed a
forfeiture out of all proportion to the breach of contract as an unenforceable penalty, our courts have attempted to…”91
Perhaps this Court means that courts of Shakespeare’s day viewed forfeiture this way, perhaps this Court viewed the trial
of Shylock and Antonio as a real trial, or perhaps this court viewed The Merchant of Venice like many other courts have, as
persuasive precedent employed to support legal conclusions. It is clear, however, that Shakespeare’s play has become a
fixture in American judicial argument.
II. DEBATING THE LESSONS AND USES OF SHAKESPEARE’S PLAY
Just as the authorship of Shakespeare’s texts has served as a point of controversy, 92 so have the themes in The
Merchant of Venice served as the impetus of controversy. Lessons inspired by legal uses of The Merchant of Venice, particularly
by attorneys rather than jurists, have conjured up negative impacts and controversial legal debates about the influences of
the play on society and the legal system. The character of Shylock, who is often cited as the metaphor for a greedy or
selfish party in a case, proves to be the most controversial legal example. In analysis of the courts’ treatment of The
Merchant of Venice in judicial opinions, the question is begged: if the play is truly the thing, what is the thing the play is
teaching through the use of it in the legal arena?
Many Jewish individuals and groups have been unsettled about the negative stereotypes of Jewish people
portrayed in The Merchant of Venice, notably the character of Shylock who was contrasted with Christians in the play’s
courtroom scene. For example, the television production of The Merchant of Venice with Laurence Olivier provoked
uneasiness in the Jewish community, and the Anti-Defamation League of B’nai B’rith protested its production.93 One
writer proclaimed that “Portia is not law… Portia is the incarnation of callous ill-will toward those who are not included
within the circle of her favor and benevolence.”94 Along a similar strain, a petitioner in a 1949 case, Rosenberg v. Board of
Educ. of New York, wanted The Merchant of Venice removed from student reading lists because the play engendered hatred of
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Jews.95 The Court in that case saw no reason to compel the suppression of the play, and left it to the Board of Education
to decide whether to use the play in education or not.96
Attorneys have attempted to use The Merchant of Venice to conjure up negative perceptions about cases and
parties. The issue in United States v. Weiss97 was whether a prosecutor’s statements to a jury, which referenced The Merchant
of Venice and ideas of greed and corruption, evoked a stereotype of “Shylockian Jews” and improperly implied that Weiss
acted in accord with this stereotype. The prosecutor used the play during the trial as symbolism when referring to
Weiss’s case as being the “Merchants of Franklin Square,” while adding, “merchants of greed, deceit and corruption.”98
The Defendant and amicus curiae Agudath Israel of America argued that the prosecutor’s comments were uncalled for
because the play has “long served to perpetuate negative stereotypes about the Jewish people by virtue of its memorable
villan, Shylock, whose insistence on exacting his pound of flesh ‘has become a metaphor for cruel and relentless greed.’”99
However, the Court concluded that the racially-prejudicial comments about the play by the prosecutor did not result in a
“probability of prejudice,” because the prosecutor only slightly referred to the play, and the comments “could not have
triggered a prejudiced response unless the listener made a further connection with the play’s anti-Semitic overtones.”100
Also, the court opined, “Any possibility of taint is further attenuated by the fact that the statements allude only to the title
of the play and to its title character, Antonio, and not to Shylock, the villainous Jew.”101 Of course, the dissent
responded, “The problem is not one of literary analysis but of a common negative stereotype. Shylock, a dominant
figure in The Merchant of Venice, is a negative stereotype, all too familiar to those who have never read the Bard or even to
those whose last passing acquaintance with him was as high school sophomores.”102
A discussion of interest on debts led one Court to discuss the history of charging interest, and the Court quoted
Shylock’s following comment about Antonio: “He hates our sacred nation, and he rails, Even there where merchants
most do congregate, On me, my bargains, and my well-won thrift, Which he calls interest…”103 And in Kramer v.
McCormick, this Court spoke of loaning as a profession that has not been held in high esteem, where historians demean
lenders and “playwrites have derided them.”104 However, one Court viewed a defendant’s reference to “ounce of flesh,”
an alteration from “pound of flesh,” in the play, as contemptuous.105 The defendant in State v. Conliff was found in
contempt of court with the maximum conviction of $100, ten days in jail, and costs, after he stated to the judge, “Are you
ready for your ounce of flesh now, your honor?”106 Alternatively, the dissent contended, “depending upon the totality of
the circumstances, it [defendant’s statement] could constitute such an attack upon the administration of justice as to
constitute punishable contempt, and more than a mere personal comment directed at the judge. Such factors as
defendant’s tone of voice, facial expression, if any, and physical gestures, if any, are not in the record. Nor does the
record reflect whether those present could easily hear the remark.”107
In Todd v. Rochester Community Schs., a plaintiff complained that Slaughterhouse-Five should not be used in public
schools because it “contains and makes reference to religious matters.”108 The Court in that case used The Merchant of
Venice as an example to show that materials should not be banned just because they contain some religious references.109
The Court remarked that it is not unconstitutional to have a book in public school merely because it “contains and makes
reference to religious matters.”110 The Court asserted that the plaintiff’s desires to ban books on the basis of religious
reference would be repugnant to the First and Fourteenth Amendments to the United States Constitution. This Court
used various literary examples to support its contention. One example was from the The Merchant of Venice, in which the
court opined: “If plaintiff’s contention was correct, then public school students could no longer marvel at Sir Galahad’s
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saintly quest for the Holy Grail… and Shakespeare would have to delete Shylock from The Merchant of Venice… Our
Constitution does not command ignorance.”111 Similarly, Justice Sandra Day O’Connor, who delivered the Opinion of
the United States Supreme Court in National Endowment for the Arts, et al. v. Finley, made a reference to an attorney’s
argument that a particular amendment would prevent the funding of Jasper Johns’ flag series, The Merchant of Venice,
Chorus Line, Birth of a Nation, and the Grapes of Wrath.112 Moreover, Collin v. Smith is a well known case in First Amendment
law in which the Court looked at the First Amendment right of Nazi demonstrators in the village of Skokie, Illinois, and a
vague ordinance that the Court said should not apply to the demonstration.113 The Court found that the use of the
ordinance in that case would be overbroad and contended, “the ordinance could conceivably be applied to criminalize
dissemination of The Merchant of Venice or a vigorous discussion of the merits of reverse racial discrimination in Skokie.”114
Such a comment about the play implies reference to the long cited negative impact of the play on the Jewish
community.115 These cases demonstrate that although the use of The Merchant of Venice as legal examples presents legal
questions of its own, it is also a literary text that the courts are in a position to defend as well as use to make and support
their legal decisions.
Controversies over the character of Shylock and religious ideologies related to the play stem from certain legal
uses of the case, most notably by attorneys who have used the play to evoke negative reactions in juries over facts, issues,
and people. Although the majority of courts using legal examples from The Merchant of Venice provide meritorious lessons
for the legal community, some lessons, such as those attempted by jurists and attorneys to demonstrate greed, have been
arguably impertinent. In 1921, the Court in United States v. Heitler, reviewed a case in which an attorney characterized a
defendant, Heitler, as faking an alibi, and the attorney remarked of Heitler, “How much like Shylock he looked. He
demanded his pound of flesh and he bled his victims.”116 An additional argument by the attorney was the impetus for an
objection by opposing counsel on the basis that it was appealing to prejudice based upon the nationality of Heitler, who
the attorney making the comment stated was a Jew.117 However, the attorney remarked, “if any one of you thinks it has
reference to religion in this case, you cannot decide on race or religion. Race or religion has no bearing in this case any
more than sympathy or prejudice. As to whether the defendant Heitler impressed you as playing a part or not, that is for
you to say, and is a proper statement for counsel to argue.”118 The reviewing Court, noting that Shylock was
immortalized by Shakespeare as a Jew, justified the attorney’s use of Shylock in the courtroom. The Court stated:
…but the character pictured by the master’s pen in the Merchant of Venice has been found in all ages, among
all races, and in all businesses. Unfortunately, no race has a monopoly of him--no age that does not produce too
many of him. Thus it is, when one is selfish, covetous, grasping, when he drives a hard and onesided bargain,
he is not infrequently referred to as a Shylock. It was not for the court to determine the wisdom of the
reference, or the appropriateness of the characterization. The court was merely to determine whether there was
any evidence to justify the argument.119
As a few courts pointed out, as demonstrated in Heitler, although Shakepeare’s character Shylock was Jewish, reference to
his character was not to be perceived as supporting a religious slur, but instead works to demonstrate an example of
important legal merit that is applicable to modern legal factual scenarios.
The Court in Gross v. Blecker120 determined that an attorney’s argument to a jury by reference to The Merchant of
Venice was not an improper attack on Jewish individuals. The attorney paralleled the bargain in the case to the bargain
between Shylock and Antonio. The Court determined that the attorney’s argument did not “savor of an appeal to racial
or religious prejudices.”121 However, the Court additionally remarked, “If, however, the characterization of Shylock is
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subject to the construction evidently assumed by appellants, it lampoons a great people. But there is no reason to
suppose that counsel had any intention, by his remarks, to lampoon the Jews, nor is there any evidence in the record that
appellants are Jews.”122
The Courts have also employed reference to Shylock to provide a character example of a type of individual or
an individual’s actions. In United States v. Bigelow, the Court found clear error in a lower court’s decision concerning the
calculation of the defendants’ sentences and vacated all three sentences ordered by the lower court.123 In the appellate
court Opinion, the Court used the play as a metaphor to accentuate comments about the actions of the defendants that
were “violent and unacceptable.”124 In discussing the defendant, the court stated, “As Shylock learned when his
collection attempts became too violent, ‘For as thou urgest justice, be assured/Thou shall have justice, more than thou
desirest.”125 And, the Ryan v. American Natl. Inv. Co. Court used Shylock as a metaphor for the plaintiff, stating, “This the
plaintiff refused to accept, insisting, like unto the money lender in The Merchant of Venice, upon the letter of his bond.”126
The Court in Browner v. District of Columbia warned against being neither a borrower or a lender and was critical
of Shylock in its analysis.127 That Court stated, “Perhaps because so many of us have to live on credit and envy those
who have the cash, it is fair to say that, rightly or wrongly, money lenders in general and users in particular have not
been dealt with kindly in Holy Scripture, in literature, or in judicial rhetoric.”128 The Court went on to state through
example that “the Bard” Shakespeare “also introduces us to Shylock, perhaps the most famous (or infamous) money
lender in all of fiction, who seeks to exact a pound of his anti-Semitic enemy’s flesh as liquidated damages for failure to
repay a loan.”129
At the turn of the century, the Lyman v. Kansas City & A.R. Co. Court questioned, “What would be the
consequences of granting the prayer of this bill?”130 The Court stated that a bill that the plaintiff wanted enforced was of
selfish spirit, adding, “He seems to care naught about how confounded the confusion, how far-reaching the disaster of the
disruption, to result from his late discontent, if, only, like his prototype in The Merchant of Venice, he can have his bond.”131
With such perceptions of Shylock, and legal uses thereof, it is easy to see why some in the Jewish community
believe the play, and negative aspects resulting from the play, degrade and perpetuate a negative stereotype of Jewish
individuals. While courts have recognized the perception of the play as negative on the Jewish community,132 courts
citing reference to the play have largely countered that perception with discussions of the play’s merit, and they have
cited the case largely to demonstrate worthy legal lessons, such as the importance of mercy and justice.
III. THE IMPORTANCE OF MERCY AND JUSTICE
Several of the substantive incorporations of The Merchant of Venice in court opinions are about the importance of
mercy and justice in the legal system as a whole and in judicial decisions.133 In fact, many of the judges citing the play
concluded that the play conveys legal lessons about mercy and justice, or, as it has been referred, Shakespearian poetic
justice. The primary theme of the play, a binding contract in which a legal conflict leads to issues of mercy and the strict
letter of the law, has provided courts with several examples from which to draw when addressing modern legal issues.
For example, in determining whether a person was bound to a contract, the Shumaker v. Utex Exploration Co. Court
rationalized, “Legal justice does not always comport, at least on the surface, with poetic justice.”134 When referring to
“poetic justice,” the court cited the character Portia, who stated: “This bond doth give thee here no jot of blood; The
words expressly are a pound of flesh.”135 Many of the judges arguing for Shakespearian mercy over the strict letter of the
law, however, were dissenting judges speaking against the decision of the court’s majority.
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“Justice is no absolute term,” another Court remarked.136 That court determined that permitting all that the
law may allow might do an injustice, rather than justice, to another person. In reference to this argument, the court
referred to Shylock, stating that he was “entitled under the law to his pound of flesh, but, as we see it today, it would have
been an injustice for him to have taken it. Justice is a nice balance of the equities.”137 The court then reminded the
reader of the Opinion that such was not the case under the old common law of England; however, “[w]hen our
Constitution was adopted, and today, justice means the law tempered by the principles of equity.”138
In United States v. France, The Merchant of Venice was used to discuss the Court’s rationale of fair judgments under
the circumstances of the case.139 The Court referred to the courtroom scene of Act IV in the play, the most cited section
by American jurists, when discussing how a mother and wife might not be “the sort of hardened, violent offender whom
Congress had in mind when it enacted the Comprehensive Crime Control Act of 1984.”140 The Court further remarked,
“We doubt that the purposes of punishment, even society’s interest in retribution against those who violate its norms, are
well served by imprisoning [the mother/wife] for five years, separating her from her daughters and the husband, her
‘victim,’ with whom she has apparently reconciled.”141 Here again a court looked to the lessons of Shakespeare when
administering justice.
A Mississippi Court in 1985 stated that “staying in” after school was a valid punishment for mischievous
students, valid under the discretion of the school board.142 Depriving the students of certain student privileges was
deemed valid along with remedying the harm caused by the female students. This Court opined, “special ‘extra’ learning
tasks might be assigned, such as reading and memorizing selections by Shakespeare. The Merchant of Venice would not be
inappropriate, where these two girls could learn from Portia that ‘the quality of mercy is not strain’d’ and that ‘earthly
power doth… show likest God’s when mercy seasons justice…”143 The Court went further to state that the two girls
could then teach this lesson from Portia to “their principal, their superintendent, their school board, and their
community.”144 In this case, the Court not only used the play in administering the law, but recommended that the play
serve as a moral lesson for the subjects of the case, a lesson they should then teach to others.
A military court discussed sentence appropriateness, stating that it “involves the judicial function of assuring that
justice is done and that the accused gets the punishment he deserves. Clemency involves bestowing mercy--treating an
accused with less rigor than he deserves. Shakespeare made this distinction when, in The Merchant of Venice, he wrote,
‘And earthly power doth then show likest God’s, When mercy seasons justice.’”145 Another military court discussed
mercy in relation to Shakespeare and The Merchant of Venice, citing the same passage as United States v. Healey, but adding,
“The general power to exercise clemency belongs to the sovereign. Thus, it has been said that ‘Clemency is the
ornament of princes.’”146 Still another military court, in United States v. Brownd, spoke of mercy while quoting
Shakespeare’s play; arguing that mercy, or clemency, is “above the sceptred sway. It is enthroned in the hearts of
kings.”147 Moreover, the case Maier v. Orr dealt with a discharge of a female member of Air Force.148 In reference to a
federal court order for the Air Force to do more than pledged (to re-enlist her with promotions, longevity pay, and a sixyear early retirement that she would have received prior to the discharge), the Court cited The Merchant of Venice in a
footnote, “So shines a good deed in a naughty world.”149
When discussing a judge’s equitable discretion, the In re Freligh Court cited from Portia’s speech, “The quality of
mercy is not strained./ It droppeth as the gentle rain from heaven/ Upon the place beneath…”150 The Court said that
Portia’s speech was “cast in terms of mercy but is thought by some scholars to have been influenced by, and perhaps even
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to have influenced, English equity practice.”151 The Court in this case was using the play as a small addition to its
discussion of equity and cases of civil contempt where there exists an issue of proper sanctions and equitable discretion.
The dissenting judge in De La Garza Perales v. Casillas used the play as an artful transition and led into an elegant
and short conclusion of dissent.152 The judge cited the following lines from the play:
The quality of mercy is not strain’d, It droppeth as the gentle rain from Heaven
Upon the place beneath: it is twice blest;
It blesseth him that gives and him that takes;
‘Tis mightiest in the mightiest; it becomes
The throne’d monarch better than his crown . . .
Mercy is above this sceptred sway;
It is enthrone’d in the hearts of kings,
It is an attribute to God himself.153
Even though the judge primarily seemed to use the quotations from the play as an artful, poetic conclusion, the
quotations also relayed the judge’s view about the quality and importance of mercy in its decision. Other jurists have
mirrored such lessons of mercy.
In response to a plaintiff’s comments, criticisms, and “lack of grace,” one Court stated that the plaintiff in the
case “should remember the admonition… ‘Though justice be thy plea, consider this, That, in the course of justice, none
of us Should see salvation. We do pray for mercy, And that same prayer doth teach us all to render The deeds of
mercy.”154 In another case, the dissent urged mercy on an old man who lived an altogether moral life. The dissent in In
re Green, thought that an eighty-three year old man who practiced law in Illinois for sixty years should not be disbarred,
particularly because, up until the incident in the case, he never previously engaged in activities of professional
misconduct.155 The dissent in that case called the majority’s decision to disbar him “Draconian.”156 The dissent used a
lesson from The Merchant of Venice in its rationale that “[t]he respondent is just one of the many attorneys who have been
dragged to the bottom by Greylord’s black wake. I do not in any way excuse or condone his conduct, and acknowledge
that some sanction is only just. But justice should be tempered by mercy.”157
In addition to using The Merchant of Venice to justify merciful and just decisions, courts also used the play to show
how such results should be reached in the legal system. Some courts used the play to show that just results come from
avoiding unjust and unconscionable means and ends. Other courts used the play to show that the setting of good
precedent by judges is necessary to foster equitable and just laws. And finally, other courts used the play to show that
attorneys have a strong role in assuring that justice is served.
A. Avoiding Unjust and Unconscionable Results
A few courts stressed the points that justice cannot come from unconscionable and inequitable agreements or
decisions. The Court in Leasing Serv. Corp. v. Justice, began its opinion by stating that The Merchant of Venice, “tellingly
illustrated the evil of agreements which exact a ‘pound of flesh.’”158 This Court was specifically looking at
unconscionable agreements as a matter of law. The Court stated that since three centuries ago when Shakespeare wrote
the play, courts have “grappled with the problem of oppressive contracts through the doctrine of unconscionability.
Originating in Equity as a form of relief against the harshness of penal bonds, this doctrine has been employed by courts
to deny enforcement to harsh and unreasonable contract terms.”159 Such harshness is seen in Shylock’s desire to extract
a pound of flesh that would ultimately kill the debtor, his proclaimed enemy.
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Courts spoke of avoiding unconscionable results like the taking of a pound of flesh when fairer judgments could
be found to suit both parties. One dissenting judge pointed this out with the use of the play to make his dissenting
argument. The dissent in Crockett v. First Fed. S & L Assn. of Charlotte stated of a contract, “In my view, the money lender’s
withholding of the approval of the transfer under these circumstances is unconscionable. The defendant, like Shylock in
the Merchant of Venice, said, ‘So says the bond, doth it not, Noble Judge? Those are the very words.’”160
The Court in Adams v. Franco recognized that the imposition of criminal liability on someone simply due to that
person’s association with someone is “constitutionally defective.”161 In making points about the injustice of associational
criminalization when no criminal act was actually committed by someone, the Court noted the statement in Merchant of
Venice, “The sins of the father are to be laid upon the children”162 The Court here used the play to show the antithesis of
Shakespeare’s words—that the sins of someone should not be placed upon an innocent person who did not commit such
sins.
Finally, the Eldridge v. Burns Court used The Merchant of Venice as a basis for its discussion on contract restitutions
that would be inequitable to a defendant.163 This Court stated, “The decision generally follows that in Shakespeare’s
‘Merchant of Venice.’ The plaintiff, having demanded his pound of flesh is denied all relief and his payments are
forfeited.”164
B. Setting Good Precedent
Courts also used quotations from The Merchant of Venice to make the point that justice, equity, and mercy come
from fair courts, judges, and judicial systems. For example, the dissent in Havner v. E-Z Mart Stores argued against a
judicial thumb on the scales, because such an act makes a party receive less than his due.165 The dissent noted, “Wrest
once the law to your authority: To do a great right, do a little wrong.”166 And, the dissent in People v. Hampton saw the
majority opinion as “misguided” and bolstered its reasoning in Shakespeare’s words: “The quality of that kind of mercy
for this particular felon really is strained. Did not Bassonio appeal rightfully and successfully to the judge, in The Merchant
of Venice (act 4, sc 1): ‘And I beseech you/ Wrest once the law to your authority,/ To do a great right, do a little wrong,/
And curb this cruel devil of his will.’? I vote to reverse for entry of an order affirming an errorless judgment of the trial
court…”167 In these two cases, the dissents wished to show the wrong precedent that the Court was establishing in its
majority Opinion.
The dissent in Commonwealth v. Pierce used the words of Portia to speak against “‘incestuous citation’—that is, by
quoting phrases in case law taken out of context, and citing them in a sufficient number of cases.”168 Also, since the
American legal system is based on precedent, the dissent warned against bad precedent due to the majority’s allowance of
an omission in a judge’s charge to a jury. The dissent then reminded his readers of Bassanio’s request that the law be
tailored to his needs, only for Portia to reply:
It must not be; there is no power in Venice
Can alter a decree established:
‘Twill be recorded for a precedent,
And many an error, by the same example,
Will rush into the state: it cannot be.’169
The dissent added: “Not to order a new trial in the case at hand would be to set our approval on an error and by that
example, error could be cited as authority and a misleading signboard would rise on the highway of truth.”170 Similarly,
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the Bridges v. Davis Court used Portia’s words cited above to urge respect for precedent.171 And, the dissent in Wright v.
State attacked the “scheme” of the majority, warning that this “Twill be recorded for a precedent.”172
Some judges also stressed the importance of judges making good precedent. In providing a response to the
“slight evidence rule,” the United States v. Durrive Court examined that Portia’s ruling on Bassanio’s “motion” should be
considered in assessing a defendant’s participation in a conspiracy.173 The court stated, “‘Twill be recorded for a
precedent,/ And many an error by the same example/ Will rush into the [Circuit] it cannot be.”174 The Court noted
that “Portia’s purported concern was setting bad precedent in the ‘State.’”175
In a concurring opinion in Rand v. State, a judge stated that it agreed with another court that previously quoted
from The Merchant of Venice after a reversal was made in the case.176 These courts resolved, “Twill be recorded for a
precedent and many an error by the same example will rush into the state. It cannot be.”177 The courts stated that they
could not sit back and affirm a conviction by placing a “stamp of approval on such evidence [in question] so as to be used
in another case.”178 Along the same lines, the dissent in Tatum v. Schering Corp. remarked of the importance of admitting
and correcting prior mistakes, stating: “Each Justice must decide what is a mistake that there is honor in admitting and
correcting and of what we must say, ‘Twill be recorded for a precedent’ forever.”179
A judge should function from the Bench as “scrupulously free from and above even the appearance or taint of
partiality,” one Court proclaimed.180 As a side-note to this Court’s arguments that a judge should remain neutral, this
Court cited Shakespeare’s statement, “O wise young judge, how I do honor thee” as support of its contention that “the
Judge is likely to be equated with the majesty of the law itself,” therefore, “inappropriate remarks which might throw the
scales out of balance should be omitted…”181
In justifying a difficult decision that went in opposition of his conscience, one judge stated, “Insistence on the
part of the petitioner to her right to have support from her husband is tantamount to what Shakespeare has envisioned in
his immortal play… Because she is married to the man, she insists on her ‘pound of flesh’, insists upon that with a degree
of arrogance which indicates complete loss of sensibilities to the nicer things in life or even to the ordinary dictates of
morals.”182 To this judge, making decisions like this one is “not always pleasant.”183 The Merchant of Venice has been cited
as precedent and cited to teach the lesson of the importance of precedent. Such uses of the play by jurists attempt to
echo and impart the ideas of fair courts, judges, and judicial systems, perhaps as Shakespeare intended. Such courts
employed the play to demonstrate the importance of precedent when balancing strict laws and granting mercy in the
pursuit of justice.
C. The Ethical Role of Attorneys in Securing Justice
Judicial systems help maintain moral actions of legal players. Such is the lesson many courts citing The Merchant
of Venice wish to demonstrate through the communication of the play to readers of their opinions. While some courts
used The Merchant of Venice to show that a judge has a strong role in creating good law, other courts used the play to say
that attorneys equally carry a strong responsibility to create just results and ethical legal practices. As one Court
remarked, “Honorable men and women are plentiful in the profession of the law who fully fathom that membership
within its ranks entails privileges, conditions and burdens.”184 However, in the modern legal profession, as existed in the
day of Shakespeare, there are attorneys who practice the craft unethically. The Day v. Rosenthal Court used a comment
from The Merchant of Venice to criticize an attorney who abused his profession, stating: “In law, what plea so tainted and
corrupt but, being seasoned with a gracious voice, obscures the show of evil?”185 Similarly, in the Connecticut case of In
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re Casandra B, the Court (through an opinion written by Judge Foley who also wrote the In re Amy B. Opinion discussed
earlier) used the same citation from The Merchant of Venice to criticize a social worker for attempting to practice law. The
Court terminated parental rights and in the process used Shakespeare’s play to critique the social worker for preparing
the pleadings in the case for the parents in an effort to avoid “the irretrievable destruction” of the family’s life. The
Court opined: “It is unlikely that the social worker has any idea what procedural due process means, or whether it was
satisfied when she filed the petition in this case.” To accent its critique of the social worker, the Court cited
Shakespeare’s words: “The world is still deceived with ornament. In law, what plea so tainted and corrupt, But, being
seasoned with a gracious voice, Obscures the show of evil?”186 It was the belief of the Court that the social worker’s
attempt to practice law constituted a “considerable misuse of the social worker’s limited time.”187
Another Court, which granted an attorney mercy from ethical sanctions, looked to Shakespeare as the impetus
for its mercy. In Hector Costa Del Moral v. Servicios Legales De Puerto Rico,188 the Court determined: “Although a review of
the case law and the facts convince the Court that attorney Costa did not properly research the jurisdictional
underpinnings of his complaint, in light of our dismissal of his complaint on the merits, we decline to impose sanctions
pursuant to Rule 11.”189 The Court went on to state, “In this case, we will heed the bard’s admonition and sweet refrain:
‘The quality of mercy is not strained,/ it droppeth as the gentle rain from heaven/Upon the place beneath: it is twice
blessed;/It blesseth him that gives and him that takes.”190
Case preparation is, as pointed out by the Court in Kneale v. Kneale, “a most important part of the appeal,”
especially when the court is overburdened.191 In regard to this Court’s concern over the insufficiency of evidence, the
Court cited the play’s character Bassanio as stating, “His reasons are as two grains of wheat hid in two bushels of chaff:
you shall seek all day ere you find them, and when you have them, they are not worth the search.192 Similarly, another
Court criticized an attorney’s lack of preparation, but in this Opinion the Court criticized the attorney for mere citation
to literary references and lack of required objective evidence. In The People v. Lewis, the Court reviewed a jury’s verdict of
death for First Degree Murder and noted the defense counsel’s action of not presenting any evidence of mitigation in the
penalty phase of the trial, but who instead offered, the Court noted, a “terse closing argument [that] was a plea for mercy
based on biblical references and lines from William Shakespeare’s The Merchant of Venice.”193
In an attempt to caution against using cases out of context, the Court in Harris v. Superior Court used
Shakespeare’s words “[t]he devil can cite scripture for his purpose” when seeking to show that attorneys must not
“misconstrue the holding of an opinion in order to make it applicable to the facts of his or her client’s cause.”194 This
Court added, “[S]ome misimpressions are created by the reader or critic who takes a sentence or paragraph from an
opinion, sometimes out of context, and analyzes it as a Shakespeare scholar would, or as though it were a verse from
Holy Writ, discovering hidden meanings, innuendoes, and subtleties never intended.”195 However, even the use of a
quotation from a play can be misinterpreted. Another Court felt the need to clarify its use of Shakespeare’s words about
the devil (“The devil can cite scripture for his purpose”) when discussing an Attorney General who cited a case that failed
to support his position.196 The Court remarked, “That obviously applies only metaphorically and not literally to the
current situation--its figure of speech does not of course suggest that the Attorney General has literally joined the forces of
darkness.”197
It is important to the maintenance of justice to define terms in ways that support justice. In regard to document
analysis and the role of the courts, the United States Aviation Underwriters, Inc. v. Fitchburg-Leominster Court used Portia’s
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actions as a mock-judge to make a point about literal interpretations of terms in documents.198 This Court stated,
“There is, indeed, literary precedent for such literal and narrow reading: Portia, a ‘rightful judge,’ refused to expand ‘a
pound of flesh’ to authorize the shedding of even a ‘jot of blood.’”199 The Court went on to state, however, “But we lack
the playwright’s license. Literal exactitude is not the end of our quest.”200
Other courts debated rationales on how attorneys and judges should interpret documents. For example, when
discussing the historical “conflict between the letter of the law and the spirit of the law,” the Rosier v. Garron, Inc. Court
used the example of Shylock and Antonio as demonstrating the personification of the letter (Shylock) and spirit (Antonio)
of the law.201 The Court went on to state: “The urge to establish a society which is governed by the rule of law rather
than the rule of men oftentimes leads courts themselves to prefer to follow an absurd rule which conflicts with their
general concepts of equity…”202 Other courts referred to the major legal issue in the play, whether to read a contract as
written or give mercy to some Antonio. Portia read it both ways, reading the contract literally, while sparing Antonio’s
life. Yet, there is a valid argument that great injustice was still done to the other party, Shylock, due to her interpretation
of the bond.
In regard to interpreting a “bond,” the United States Fid. & Guar. Co. v. Welch Court spoke of not expanding policy
terms as stated in a document through the use of “spurious interpretation.”203 This Court referred to “Shylock’s case,”
that “appellant’s rights are limited to what is ‘nominated in the bond.’”204 And similarly, another Court took the
perspective desired by Shylock when determining that the plaintiffs should receive the compensation stipulated in an
agreement.205 The Shannon & Luchs v. Mellon Bank Court reinforced the similar position with the assertion, “in
Shakespeare’s language, it is ‘so nominated in the bond.’”206
These courts have adopted the lessons of Shakespeare, lessons that continue to live today in the words of jurists
who keep the Bard’s legal education alive. The majority of courts using the play on the subject of legal duties of the Bar
have found that The Merchant of Venice provides a sound example for lawyers who should be careful to use precedent and
evidence ethically. Lawyers should not cite precedent when such support has to be taken out of context to actually apply
to the case at hand. Courts have used the play to point out that there exists an abundance of case holdings and much
judicial rhetoric; as such, an attorney can find anything to support a point without misconstruing case law; and,
therefore, there is no need, nor should there be, to resort to misrepresentation and unethical conduct. These courts have
encouraged attorneys to use precedent wisely, with some of these courts echoing Shakespeare’s warning, “the devil can
cite Scripture for his purpose.”207
IV. CONCLUSION
This contribution to the conversation concerning Shakespeare’s influence on law, language, and dramatic
literature focused only on one play, The Merchant of Venice, as cited in American case law. While I have not cited in this
article every quote from The Merchant of Venice used by the courts, a significant and representative selection from the last
140 years is fairly reflected. In staging this essay, I suggested that lines and language from the play are most often cited by
courts for the following reasons: (1) for creating dramatic effect, borrowing Shakespeare’s words for more than a mere bon
mot but because the Bard has a certain flare that expresses the point more elegantly than the words of the judge, her law
clerk, or the attorneys who briefed the case; (2) as lessons about the role of law and the legal system in society,
illuminating the ambiguous nature of technicalities, the contemporary constitutional culture that includes the Fifth, Sixth,
and Eighth Amendments and rejects guilt by association implied in the “sins of the father,” and the available theories of
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interpretation; and (3) to emphasize the importance of mercy to justice, a quality that transcends the underlying human
motive of revenge represented by the “pound of flesh,” whether in the strict enforcement of contracts that would be
impossible to fulfill or against public policy or in demanding the full force of retributive justice in criminal cases with
mitigating circumstances.
However, this essay is more than a case note on Shylock v. Antonio. In addition to confirming the above
propositions, I believe that the examples and discussion have made the case for two additional claims. First, judicial
opinions are clearly rhetorical texts, making the argument for the result in each case, but, moreover, they can also be the
scene for imaginatively restaging familiar literary dramas. Even if there is a certain postmodern fragmentation of the texts
and their implicit arguments, they can be critically teased out and should not be dismissed as “so slight, tangential, and
idiosyncratic”208 as to be without meaning. The opportunities for scholars to confirm or reject this conclusion are
numerous and as yet hardly engaged. Second, this is a good thing, especially so because it assumes an audience. If the
role and rule of law are to be understood by republican citizens, then judges must write and publish opinions that reflect
a commitment to the conversation by connecting the results and giving them meaning in the public sphere.209
Shakespeare’s plays provide the shared stories and a metaphorical vocabulary that can facilitate this rhetorical
transaction between the judicial author and the citizen audience as critic in the theatre of public affairs.
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